
DEVELOPMENT OF AS 11000 HAS BEEN CANCELLED 

On 4 April 2017 Standards Australia announced that the 

development of the draft AS 11000 General Conditions of 

Contract has been cancelled due to a lack of stakeholder 

support 

In September 2013, Standards Australia commenced a 

review of AS 2124-1992, AS 4000 – 1997 and the suite of 

Australian Standards relating to the general conditions. 

It was intended that AS 11000 would merge and supersede 

AS 2124—1992 and AS 4000—1997 and provide a more 

user friendly and balanced risk allocation than the AS 2124 

and AS 4000 suites. 

Some of the key changes that were proposed in the draft 

AS 11000 included: 

 an overarching obligation of good faith, on both parties 

 the introduction of "early warning procedures" which are 

aimed at resolving issues as soon as practicable; 

 the requirement that the contractor include a critical 

path programme in a time linked bar chart format which 

was to be revised at agreed stages to account for actual 

progress; 

 the replacement of “qualifying cause of delay” definition 

used in AS 4000 with “causes of delay”; 

 a distinction between “delay damages” and “delay 

costs”; 

 provision for “prospective variations”; 

 the requirement for the contractor to use AS 11002-

2015 subcontract conditions as  to its subcontract 

conditions; 

 better alignment with Security of Payment legislation; 

and 

 expansion of the dispute resolution provisions in AS 4000 

and AS 2124 including resolution by contract facilitation 

or dispute resolution board. 

Despite the efforts of Standards Australia to produce in the 

AS 11000 a more user friendly and balanced approached; 

AS 11000 “was not supported by the full spectrum of 

interests.” 

As a result, Standards Australia has ceased work on the AS 

11000.  According to Standards Australia, any further 

development on AS 11000 will require further stakeholder 

representation and consultation. 

In the meantime AS 2124—1992 and AS 4000—1997 will 

continue to operate with amendments being made by the 

parties to address key risk issues and the requirements of 

legislation. 

 

DEFECTS BOND TO COMMENCE ON 1 JANUARY 2018  

The long awaited commencement of the new Strata Building 

Bond  Scheme which was to start on 1 July 2017 will now 

commence on 1 January 2018. 

The Scheme will only apply to contracts signed (or where 

there is no contract and building work commences) from 1 

January 2018. 

According to NSW Fair Trading the commencement date 

was delayed so that all procedural and professional 

requirements supporting the scheme are in place before 

commencement. 

Under the Scheme, once a strata building is completed, 

developers will be required to lodge a bond with the 

Department of Fair Trading equal to 2 per cent of the 

contract provide for residential and mixed use high rise 

buildings. 

The purpose of the bond is to secure monies that can be 

used to rectify defective building work identified in a final 

inspection report. 



Where defects are noted as part of the inspection process, 

Fair Trading will transfer funds from the building bond to the 

owners' corporation for the value of the rectification work.  

For more information how the scheme works refer to NSW 

Fair Trading Building Bond Information page and our 

previous publication “Implications for Developers in the 

Amended Strata Schemes Management Bill 2015”  

 

HIGH COURT TO CONSIDER FURTHER SECURITY OF 

PAYMENT ISSUES 

The High Court has recently granted permission (Special 

Leave) for the appeal of two decisions relating to whether a 

determination under the NSW and South Australia and 

Security of Payment legislation could be judicially reviewed 

for a non jurisdictional error of law. 

Both decisions dealt with the question as to whether a 

determination of adjudicator can be challenged without the 

need to show jurisdictional error. 

The High Court will now need to determine whether NSW 

and South Australian Courts of Appeal were wrong in 

deciding that an adjudicator’s decision could not be 

challenged on non-jurisdictional grounds. 

Shade Systems v Probuild 

The first decision arises from the judgment of the  NSW 

Court of Appeal in Shade Systems Pty Ltd v Probuild 

Constructions (Aust) Pty Ltd (No 2) [2016] NSWCA 379 (23 

December 2016)(Probuild) which we discussed in our 

publication “Door closes on challenges to decisions of 

Adjudicators” posted 22 February 2017. 

In summary, in Probuild the NSW Court of Appeal the Court 

held that it had no power to review an adjudicators 

determination where the errors identified were non-

jurisdictional errors of law. 

Maxcon v Vadasz  

The second decision arises from the judgment of the Full 

Court of the South Australian Supreme Court in Maxcon 

Constructions Pty Ltd v Vadasz [2017] SASCFC 2. 

In that case, the Full Court held that an adjudicator made an 

error on the face of the record rather than a jurisdictional 

error in determining that retention provisions were “pay when 

paid” provisions and void under the SOPA. The Full Court 

held further that this type of error was not open to a review by 

a Court. 

Appeals to the High Court 

As both appeals to the High Court raised the same question 

of law, the Special Leave applications were heard together. 

If the appeals to the High Court are ultimately successful, it is 

likely that there will be an increase in the number of 

adjudication determinations that are reviewed by the courts. 
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